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Attention: Executive Committee

Ladies and Gentiemen:

On behalf of the University of Illinois Board of Trustees and the University of Illinois at
Urbana-Champaign (“University”), I write to appeal the decision by the National Collegiate
Athletic Association (“NCAA”™) staff review committee to retain Illinois on the list of member
institutions subject to the policy announced on August 5, 2005 restricting the use of American
Indian “mascots, names and imagery” (the “Policy”). This appeal contends that th: Policy, and
the decision issued by the staff review committee on November 11, 2005 (“SRC Decision”),
violate principles of institutional autonomy and were the product of an arbitrary, flawved process.

I. Introduction

This appeal is about the institutional autonomy of NCAA member schools.' Tt is about
flawed rules and process. It is about the association of member schools exceeding :ts charter. It
is about a policy that asks a member institution to decide between abandoning ar 80-year old
tradition cherished by many or face diminished participation in NCAA championship events by
its student-athletes.

This appeal challenges the SRC Decision insofar as it pertains to the “Ch-ef Illiniwek”
tradition at the University of Illinois at Urbana-Champaign. We note with approval the NCAA’s
concurrence with the University’s arguments in support of, and the NCAA’s acceptance of, the
names “Illini” and “Fighting Illini” for the school’s athletic teams.” The NCAA’s reversal of its
earlier position in regard to the names provided solace to hundreds of thousand: of students,
alumni and friends of the University who proudly call themselves Illini in a positive association
with the largest public university in the State of Illinois.

' It is also about the sovereignty of the State of Illinois, which passed a law in 1996 declaring that Chief Illiniwek
“may remain” the symbol for the University of Illinois at Urbana-Champaign. 110 ILCS 305/1f.

2 The staff review commitiee stated, ““The nicknames ‘Illini’ and ‘Fighting Illini’ are not reasons for including the
University of Ilinois in the August 2005 policy, and the review committee accepts the university’s appeal on this
point.”
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For the reasons articulated in this letter, the University argues that the NCAA should also
reverse its earlier ruling as it pertains to the Chief Illiniwek tradition and, consequently, remove
the University from the August 5, 2005 list. The SRC Decision gave short shrift to the
University’s case regarding its institutional authority over the Chief Illiniwek tradition and the
University’s concerns about the flawed rules and process that have led to this point. The SRC
Decision consisted largely of boilerplate responses heavy on opinion and anecdotes but light on
facts and argument. The staff review committee simply ignored some points advanced by the
University.

Below are the grounds for the University’s second appeal.3 The University begins by
acknowledging that clarity is needed with respect to what “mascots, names and imagery” are at
1ssue with respect to the University. In light of the NCAA’s acceptance of “Fighting Illini” and
“Illini,” there are three remaining issues: (i) the names “Chief Illiniwek™ and the “Chief”; (ii) the
Chief logo; and (i11) the Chief Illiniwek performance. The University possesses common law
trademark rights in all three and a U.S. Trademark registration for the “Chief logo.” This appeal
concerns all three, and, for simplicity, this appeal refers to them collectively as “Chief
Illiniwek” or the “Chief Illiniwek tradition” unless the context indicates to the contrary.

II. The NCAA Ignored Its Own Rules and Process in Issuing the Policy

The University recognizes that, at least for purposes of this appeal, the NCAA would be
deemed a “private organization.” As a member, the University may challenge successfully the
NCAA'’s actions by showing that the NCAA breached its contract with the University and other
member institutions by failing to follow its constitution and/or bylaws in issuing the Policy. See,
e.g., California State Univ. v. NCAA, 147 Cal. Rptr. 187 (Cal. Ct. App. 1978).

A. The Executive Committee Exceeded its Authority

Article 4.1.2 hists 13 different duties and responsibilities of the Executive Committee.
Only the three duties and responsibilities cited below are relevant to the type of action taken by
the Executive Committee in issuing the Policy:

(d) Identify core issues that affect the Association as a whole and act on
behalf of the Association to resolve them;

(1) Forward proposed amendments to Constitutions | and 2 and other
dominant legislation to the entire membership for a vote;

* To some it may seem that an appeal to the Executive Commitice 1s a futile exercise since it was the Executive
Committec that unilaterally issued the Policy and “determined” that the University was subject to it. It is worth
noting that it is the NCAA’s requirement that this administrative “appeal” be addressed to the self-same body that
issued the Policy. In addition, the University makes this appeal with the expectation of fairness by the NCAA and in
order to exhaust the administrative remedies available to the University.



*k k) * * *

() Call for a vote of the entire membership on the action of any division that
is contrary to the basic purposes and policies in the Constitution. [NCAA
Manual, Art. 4.1.2].

The latter two provisions would have required a membership vote, while the third would have
permitted action only on “core issues.” Thus, none of the three justify the action taken by the
Executive Committee in issuing the Policy.

A review of other NCAA provisions yields similar results. For example, the Constitution
provides the procedures for membership votes on proposed amendments to the Constitution by
the Executive Committee (Article 5.3.6.1) and procedures for membership votes on actions that
are contrary to the basic purposes of the Constitution (Article 5.3.9.5). However, neither of these
duties of the Executive Committee grants the Committee the authority to enact the current
Policy. Instead, the Constitution gives the Division I Board of Directors (with recommendations
from the Management Council) authority to, among other things:

* Adopt administrative bylaws and regulations;

¢ Adopt operating bylaws and rules and/or delegate limited legislative powers to
the Management Council; and,

e Approve regulations providing for the administration of championships.

Given that the Policy is tailored to what the NCAA terms “championship events,” the Policy
could be viewed as a regulation providing for the administration of championships, except that
its effect is more pervasive. As shown below, the SRC Decision states that the mere existence of
Chief Tlliniwek triggers the Policy’s application to the University, not the presence of the Chief
(or logos) at NCAA championship events.

Finally, Article 5.4.1 empowers the Board of Directors and the Management Council
(and the appropriate committee for each division in the interim between meetings of the Board of
Directors) to make interpretations of the Constitution and Bylaws. This provision references
Article 5.2.5 for the “appropriate committee.”  Article 5.2.5 states that “the divisional
presidential administrative committee and management councils per Constitution 4.2 through
4.7, in the interim between conventions, and the Legislation/Review/Interpretations Committee
and the Academics/Eligibility/Compliance Cabinet, in the interim between meetings of the
management councils, are empowered to make interpretations of the constitution and bylaws.”
Notably, the Executive Committee, created by Article 4.1, is not included within this provision.

What might a valid enabling provision look like? The Bylaws of the University of
Illinois provide an example. Under Illinois law, the governing body of the University of llinois
is the Board of Trustees. 110 ILCS 305/1. That statute specifically authorizes the Board to
establish by-laws. [Id.]. The Board’s Bylaws establish the manner in which the Board will
conduct its business, and prescribe the powers possessed by the Board’s Executive Committee:

The Executive Committee functions as an instrument of the board and shall
possess all the powers of the board when in session, provided that it shall not



overrule, revise, or change the previous acts of the board, or take from regular or
special committees any business referred to them by the board. [Bylaws, Art. 1V,
Sec. 3][emphasis added].4

The NCAA Constitution and Bylaws contain no such provision with respect to the NCAA
Executive Committee.

In short, the University can find no basis within the NCAA’s Division I Constitution and
Bylaws to support the proposition that the Executive Committee had the power to do what it did.
Thus, the University asks the Executive Committee to identify specifically: (i) the provision(s)
that provide the basis for the Committee’s purported ability to adopt the Policy; and (ii) what, if
any, limits are imposed upon the Executive Committee’s powers.

The SRC Decision simply asserts that the Executive Committee “has the clear
responsibility for determining Association-wide policy.” The University disagrees. By that
logic, what would prevent the Executive Committee from adopting any number of “policies”
pertaining “only” to “NCAA championship events” that are equally intrusive without regard to
established procedures? Moreover, if the SRC position is valid, why would the Policy be limited
to championship events? A likely explanation is that the Executive Committee knew it was
acting outside its authority, so it hedged and limited the Policy’s scope.

B. The New Policy is Akin to “Legislation,” Requiring a Different Process as Set Forth
in the NCAA Bylaws and Regulations

The NCAA Constitution provides a detailed legislative process for all bylaws and
regulations that are enacted by the Board of Directors. (Articles 5.01 - 5.3). However, this
process makes no mention of policies enacted by the Executive Committee, except for the
procedures for proposed amendments to the Constitution by the Executive Committee (Article
5.3.6.1) and procedures for voting on actions that are contrary to the basic purposes of the
Constitution (Article 5.3.9.5) mentioned above, which are specific duties of the Executive
Committee.

bne way to appreciate this point is to look at the NCAA’s own website. Listed in the
“press room” link are various categories of NCAA announcements and actions, for 2005 and
prior years. Even a casual review of those actions listed under “Legislation” suggests that the
Policy was, more than anything, a type of special legislation addressing specific member
institutions.

A number of judicial decisions involving the NCAA strongly support the University’s
position. The legislation process has been described concisely by the U. S. Supreme Court:

The NCAA is an unincorporated association of approximately 960 members,
including virtually all public and private universities and 4-year colleges
conducting major athletic programs in the United States. Basic policies of the
NCAA are determined by the members at annual conventions. Between

* The Board’s Bylaws are available online at hup://www.uillinois edu/trustees/bylaws.html.




conventions, the Association is governed by its Council, which appoints various
committees to implement specific programs. One of the NCAA’s fundamental
policies “is to maintain intercollegiate athletics as an integral part of the
educational program and the athlete as an integral part of the student body, and by
so doing, retain a clear line of demarcation between college athletics and
professional sports.” [t has therefore adopted rules, which it calls “legislation,”
governing the conduct of the intercollegiate athletic programs of its members.
This NCAA legislation applies to a variety of issues, such as academic standards
for eligibility, admissions, financial aid, and the recruiting of student athletes. By
joining the NCAA, each member agrees to abide by and to enforce such rules.

NCAA v. Tarkanian, 488 U.S. 179, 183 (1988)(citations omitted)(emphasis added). Similarly:

The NCAA is a voluntary, unincorporated association of educational institutions
dedicated to promoting amateur intercollegiate athletics. Its goals include the
promotion of athletic competition, the regulation of eligibility with a view to
promoting “scholarship, sportsmanship, and amateurism,” and the legislative
regulation of matters of general concern to the membership. NCAA Constitution,
Art. 1.2(c).... The athletic programs of the member-institutions are governed by
NCAA regulations, which are adopted by the association through a representative
process. The board of directors for Division 1, the division to which [the two
institutions] belong, is composed of the chief executive officers of member-
institutions and is responsible for establishing and directing the relevant bylaws
and rules. The board of directors may delegate legislative powers to a Division I
Management Council, which comprises athletic administrators of the various
member-institutions, including faculty representatives, athletic directors, and
senior women administrators. The management council’s decisions are subject to
ratification by the board of directors. According to the NCAA's constitution,
member-institutions have the power to change rules and influence NCAA policy
through this legislative process.... [T]he legislative process creates rules based
on the participation of many institutions from many states, speaking for the
collective membership through a non-governmental organization....

NCAA, et al. v. Yeo, 114 SW.3d 584, 592-93 (Tex. Ct. App. 2003)(citations omitted) (emphasis
added), rev’d on other grounds, 171 S.W.3d 863 (Tex. Sup. Ct. 2005). See also NCAA v.
Brinkworth, 680 So.2d 1081 (Fla. App. Crt. 1996)(NCAA “legislation” consists of rules
governing the conduct of intercollegiate athletic programs).

Thus, by law and charter the only manner in which the Policy could have been enacted
was for the NCAA to have employed the legislative process from the beginning.” Recognizing
this fact (too late), the NCAA has now fashioned an “appeal process,” presumably to at least

* The University does not concede that had the NCAA employed the legislative process to adopt the Policy, its
problems would be over. First, legislation is supposed to concern “basic athletics issues,” and it is questionable
whether the Policy concerns such issues. [NCAA Manual, Art. 1.3.2]. Second, as shown in the text, the Policy is at
war with other core principles of the NCAA. As written, it is unnecessarily broad and invades institutional
autonomy and control. The University merely contends that the Policy is akin to the adoption of legislation or
bylaws and therefore its creation could not have been achieved by unilateral fiat of the Executive Commitice.



marginally involve a “hearing” process (which is actually nothing more than a review of
previously submitted written materials) by “the appropriate presidential governance entity.”
[SCR Decision Letter, Nov. 11, 2005, at p. 3]. The University submits that this is too little too
late.

A recent lawsuit in Illinois involving high school athletics further illustrates this point.
Last fall a suit was filed challenging action taken by the executive director and board of the
llinois High School Association (“IHSA™) altering the manner in which high schools are
classified for purposes of Illinois high school athletic championships. De La Salle Institute, et al.
v. Illinois High School Association, No. 05 CH 16410 (Circuit Court, Cook County; Chancery
Division)(filed September 27, 2005). 1In a strikingly similar situation, the THSA Executive
Director by fiat had changed the way the sizes of high schools were to be calculated for purposes
of placing them in classes of competition for state-wide athletic championship competitions. The
change then was adopted by the IHSA board. [See news articles attached.] The change
adversely affected a relatively small number of private schools. The affected schools protested
to no avail. They then filed a lawsuit, seeking declaratory and injunctive relief. The first count
of their Complaint alleged that the IHSA had breached its contract with member institutions by
failing to follow its own rules, policies and procedures. [Complaint, { 62-67].° This is the very
argument advanced by the University, the University of North Dakota and others.

In a public hearing, attorneys for the THSA tried to settle the case by offering to conduct a
referendum on the new policy of its members. [Id.]. After a series of closed-door meetings with
the presiding judge, that offer became the core of the settlement. Ultimately, a consent decree
was agreed to by the parties and approved by the judge. It provided that: the new policy would
expire at the end of the fall 2005 state football championships; waivers would be granted to
affected schools; the IHSA would use the legislative process if it chose to adopt the rejected
policy; and, during any future legislative process related to the rejected policy, the THSA
Executive Director and his staff would remain neutral. [Id.]. In late December 2005 the policy
was submitted to the membership for a vote and was adopted 450 — 143. [Id.].

C. The Executive Committee’s Actions in Issuing the Policy Violated the Core
Principle of Institutional Autonomy

The NCAA wants to have it both ways when it comes to institutional authority and its
Policy regarding the use of Native American mascots, names and imagery. On one hand the
NCAA correctly acknowledges, “We do not have authority to control what institutions do on
their own. This principle might be called institutional autonomy.” [Walter Harrison, NCAA
Executive Committee media conference, 8/5/05]. On the other hand the NCAA 1ssues
pronouncements as the dominant institution in intercollegiate athletics: “So we attempted to take
these measures which affect NCAA championships, which is what is appropriately within our
authority....” [Id.]. In other words, change your policy to suit us, or we will diminish your
ability to compete. “In the end, the NCAA’s decision is about Illinois’ participation in
championship competition and its ability to host events where Native American imagery is worn

¢ The inch-thick Complaint and Exhibits from the THSA case are not attached hereto. The University has a copy of
the court file and would be happy to provide a copy to the SRC or Executive Committee.



or displayed,” concluded the November 11 letter to the University. [SCR Decision Letter, Nov.
11, 2005, at p. 3].

The University has spelled out in detail for the NCAA the deliberative process in which
the Board of Trustees is engaged to resolve issues regarding the nearly 80-year Chief Illiniwek
tradition on the Urbana-Champaign campus. Detailed in the University’s April 2005 self-
evaluation and the October appeal, that process took its current course in June 2004 with the
adoption of a resolution by the Board to initiate a process to reach a “consensus conclusion.”
The outcome of that process would reflect the values espoused by the University, would possess
a compelling rationale and would bring finality to the matter. Subsequent actions by the Board
further moved the University toward this goal. In September 2004 the Board approved a policy
that “the State’s heritage and its American Indian culture and traditions shall be preserved,
affirmed and publicly celebrated.” In July 2005 the Board adopted a set of guidelines to help
shape the consensus process. Among them was to “engage American Indian involvement,”
“recognize the diversity of Illinois” American Indian culture, past and present,” “reflect the core
values of excellence, integrity and respect,” and recognize opportunities to “educate and inform
[the University] community and the public about American Indian culture, history and heritage.”
The Board of Trustees’ resolutions were attached to the University’s October 13 appeal.

The University’s October 13, 2005 appeal letter to the NCAA underscored the Board’s
intention to make hard choices:

The Board’s actions indicate that the outcome of its consensus process will satisfy
neither the most ardent proponents nor the most ardent opponents of the Chief
[liniwek tradition. Its goal is to conclude the matter in a way that serves the best
interests of the University and that can be embraced by a majority of the affected
constituencies, which include the citizens of Illinois as well as students, faculty,
staff and alumni.

In other words, some change in the status quo regarding the Chief Illiniwek tradition is
possible. The options are limited only by the parameters established by the University’s board,
whose members are deeply familiar and engaged with the issue. The University’s Board of
Trustees should be allowed to continue its work unfettered by the NCAA’s Policy.

Referring to the Board’s progress, the SRC Decision stated: “That effort stands alone
from participation in or hosting NCAA competition.” The truth of the matter is that the effort is
inextricably linked to Illinois hosting NCAA competition — something it has done in the recent
past. The NCAA has essentially superimposed its policymaking authority over that of the
University. Unless the University is found to be outside the Policy, or the Policy is narrowed,
the University will suffer serious consequences.

Courts have recognized the significance of institutional control and autonomy,
characterized as a core principle. Returning to Yeo:

The NCAA does not directly enforce its eligibility rules on students and coaches:
rather, it enforces penalties against its member-institutions, which in turn are
responsible for meting out penalties to individual athletes and coaches.... A core



principle of the NCAA is “to uphold the principle of institutional control of, and
responsibility for, all intercollegiate sports.” NCAA Constitution, Art. 1.2(b)....

Yeo, 114 S.W.3d at 592-93 (emphasis added). The principle of institutional control is echoed in
Article 2. [See Article 2.1 of 2005-06 NCAA Division I Manual].

III.  The Executive Committee’s Application of the Policy to
the University was Arbitrary and Capricious

The decision by the NCAA Executive Committee to include the University “on the list”
of 18 must be rejected if that determination was arbitrary and capricious. Jones v. NCAA, 679
So. 2d 381 (La. Sup. Ct. 1996).

Dictionary meanings themselves offer insight: “arbitrary” is defined as “determined by
chance, whim, or impulse, and not by necessity, reason or principle.” [American Heritage
Dictionary (3d ed. 1992)]. Interestingly, the second definition offered for “arbitrary” is “based
on or subject to individual judgment or preference.” {Id.]. “Capricious,” meanwhile, is defined
as “characterized by or subject to whim; impulsive and unpredictable.” [Id.]. Courts have
interpreted the “arbitrary and capricious” standard to mean whether there existed a satisfactory
explanation for an action, including a “rational connection” between the facts found and the
choices made. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983). As shown below, the decision to include (and retain) the University in the group covered
by the Policy was not born of reason or principle, but instead reflected the Executive
Committee’s subjective preference.

A. The Circumstances Surrounding the Policy’s Issuance Betrayed Its Arbitrariness

The University contends that the Policy itself, and its application to the University, are
arbitrary and capricious, as shown below. The University begins simply by recounting what
occurred (and, just as illuminating, what did not occur) in the days following the issuance of the
Policy:

. Various NCAA representatives practically admitted that the decision to include
the University on the list was arbitrary.” As the University pointed out in its
initial appeal, during the NCAA’s August 5, 2005, news conference to announce
the Policy questions arose on how the “hostile and abusive” determination was
made for the affected institutions. Charlotte Westerhouse, NCAA Vice President,
explained as follows: “In trying to look at what we’re defining as being hostile
and/or abusive, we’re looking for guidance that we’ve had in various civil rights
cases that deal with discrimination and the educational environment.” Later,
however, NCAA spokesperson Gail Dent stated that no such determination was
made. Instead, she said any reference to American Indians simply was presumed
to be “hostile and abusive.” The University is left to ask: If those comments,

7 The University does not seck (o criticize NCAA representatives. The University cites these comments, however,
because its ability to discern the Executive Committee’s thought process and rationale is understandably
constrained.



uttered by official representatives of the NCAA, don’t themselves demonstrate the
Executive Committee’s arbitrary and capricious methods, what would? The SRC
Decision fails to mention, let alone harmonize, these comments.®

. No definitions for the terms “hostile and abusive” or “hostile or abusive” were
provided.
. In haphazard fashion, the Policy underwent ad hoc revisions to “exempt” various

institutions. The most famous of these revisions is the “approval of a namesake
tribe” rule to avoid a confrontation with Florida State University. As pointed out
in its initial appeal, the University lacks an identifiable namesake tribe, another
fact ignored in the SRC Decision.”

The University also provides the following criticisms of both the initial determination and the
SRC Decision.

B. Applying the Policy to the University Ignores Various Legal Precedents
1. The Staff Review Committee Erroneously Trivialized the OCR Decision

As set forth in the University’s initial appeal, in 1995 the Office for Civil Rights, U. S.
Department of Education (*OCR”) conducted a thorough investigation and concluded that the
existence of the Chief did NOT constitute a “racially hostile environment at the University.”"’
The University believes that it is the only institution of the 18 initially subjected to the Policy
that can point to such a finding by the OCR. This is a striking and distinguishing factor — equal,
perhaps, to the “namesake tribe approval” rule hastily added by the NCAA after the Policy was
announced. [See Section III A, above]. That unique factor should be weighed carefully by the
NCAA, not dismissed out-of-hand.

The NCAA’s position is that: (i) the OCR decision is 10 years old and “things have
changed since then”; (ii) notwithstanding OCR’s determination, “there is clearly a hostile
environment present” based on “media accounts, letters and email”; and (111) the OCR finding is
offset by a contrary conclusion reached by the North Central Association in 2004. The
University addresses each in turn.

® Comments such as these also ignore the intent-based, slippery-slope effect of the Policy, because it disconnects
intent from effect. By adopting the Policy in the manner it did, the NCAA has chosen to judge cffect rather than
intent. The University posits that there is no limit on things some pcople find offensive.

’ The University, unlike several others of the 18 listed institutions, has no tribe with the name Illini (or more
properly Hliniwek) from whom it could seek approval. “Illiniwek,” from which the name Iilinois is derived, is a 17%
Century Algonquin term for a confederation of Indian tribes that inhabited the region. That confederation no longer
exists. The remaining descendant tribe is the Peoria Tribe of Indians of Oklahoma.

' The OCR November 30, 1995 Decision was attached to the University’s initial appeal and is incorporated by
reference herein.



a. The OCR, not the NCAA, has “jurisdiction” over the issue of Chief
Hliniwek.

The Office for Civil Rights is an agency of the Federal Government specifically and
statutorily charged with enforcing civil rights in the educational environment. Title VI of the
Civil Rights Act of 1964 prohibits discrimination based on race, color, or national origin in
programs or activities receiving federal financial assistance. All federal agencies that provide
grants of assistance are required to enforce the Title VI regulation. The U.S. Department of
Education is such a federal agency since it provides grants of tinancial assistance to schools and
colleges, among others. OCR is charged with enforcing the DOE’s Title VI regulation. [34
C.F.R. 100].

Here 1s how the OCR describes its mission:

The mission of the Office for Civil Rights is to ensure equal access to education
and to promote educational excellence throughout the nation through vigorous
enforcement of civil rights.... The Office for Civil Rights enforces several
Federal civil rights laws that prohibit discrimination in programs or activities that
receive federal financial assistance from the Department of Education.
Discrimination on the basis of race, color, and national origin is prohibited by
Title VI of the Civil Rights Act of 1964.... These civil rights laws enforced by
OCR extend to all state education agencies, elementary and secondary school
systems, colleges and universities, vocational schools, proprietary schools, state
vocational rehabilitation agencies, libraries, and museums rhat receive U.S.
Department of Education funds. Areas covered may include, but are not limited
to: admissions, recruitment, financial aid, academic programs, student treatment
and services, counseling and guidance, discipline, classroom assignment, grading,
vocational education, recreation, physical education, athletics,
housing, and employment. [http://www.ed.gov/about/offices/list/ocr/aboutocr.htm
1][emphasis added).""

In 1995, OCR responded to a complaint originally filed in March 1994 alleging a
violation of Title VI of the Civil Rights Act of 1964. Title VI and its implementing regulation
prohibit, among other things, recipients of federal funds from subjecting students to a “racially
hostile educational environment on the basis of race, color or national origin.” The complaint
alleged that the existence of the Chief, the name “Fighting Illini” and alleged incidents of verbal
and physical harassment did just that.

" Note also that complaints may be brought by individuals other than those directly affected:

A complaint of discrimination can be filed by anyone who believes that an education institution that
receives Federal financial assistance has discriminated against someone on the basis of race, color, national
origin, sex, disability, or age. The person or organization filing the complaint need not be a victim of the
alleged  discrimination, but may complain  on behalf of another person  or  group.
[Source: htip//www.ed.gov/about/oftices/lisocr/aboutoer. htmi].




b. Unlike the NCAA’s “determination,” the OCR’s finding was based on
an extensive factual investigation.

OCR performed a lengthy investigation that entailed interviewing more than 40
individuals, reviewing voluminous documents, and conducting four on-site visits to the campus;
one visit included an observation of the Chief at a University-sponsored event. OCR concluded
that the exisience of the Chief, even though perceived as offensive by particular individuals, did
NOT constitute a “racially hostile environment at the University.” [OCR Letter, dated
11/30/95][emphasis added].

In this context, it is worth repeating what the NCAA has said about its finding that certain
images, etc. were “determined” by it to be “hostile and abusive.” During the press conference of
August 5, 2005, Charlotte Westerhouse, NCAA Vice Presiden